I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WARREN DURHAM JR. ) ClVIL ACTI ON
V. :
DEPARTMENT OF CORRECTI ONS, :
et al. : NO. 03-03803-JF

VEMORANDUM AND ORDER

Ful lam Sr. J. Sept enber 28, 2005

VWhile plaintiff, Warren Durham Jr., was a prisoner at
G aterford, nenbers of a “Comonweal th Enmergency Response Teant
entered and searched his cell on Decenber 18, 2002. 1In the
course of their search of plaintiff’s cell, two of these officers
tore dowmn fromthe wall two paintings which were prized by
plaintiff. They scoffed at the religious nature of the paintings
(portraits of Elijah Mohammad and Reverend Loui s Farrakan,
painted by a cell mate) and nmade di sparagi ng conments about the
religion of Islam The searchers concealed their identities.

Plaintiff pronptly conplained to the bl ock sergeant,
t he defendant Jane Irvin, but she was unable or unwilling to
identify the culprits. Plaintiff filed and pursued a grievance,
but he was denied a renedy because he was unable to establish the
identities of the two team nenbers who had seized the paintings,
and because he was unable to establish a nonetary value for the
m ssing property (plaintiff clainmed nerely that they were

i rrepl aceabl e).



Plaintiff brought this civil rights action, asserting
due process and First Anendnent violations. At an earlier stage,
| ordered the defendants to provide the nanes and addresses of
the nmenbers of the energency response team who were present on
the occasion of plaintiff’s | oss, but the defendants have
provi ded a reasonabl e explanation for their inability to conply
(dozens of officers fromvarious parts of the Commonweal th
participated in the search that day, and all detailed records
were lost in a flood at the Departnment of Corrections office in
2003) .

The case is now before me on cross-notions for summary
judgnent. | conclude that plaintiff’s due process clai mnust be
di sm ssed, since there was an avail able state | aw post -
deprivation renedy which plaintiff availed hinself of, albeit
unsuccessfully. Plaintiff’s First Arendnent cl ai ns nust be
deni ed because none of the naned defendants violated those
rights, and plaintiff is, unfortunately, unable to identify the
culprits. | note further that, to the extent the First Amendnent
claimis predicated upon alleged interference with plaintiff’s
right to free exercise of his religion, his deposition testinony
makes clear that the paintings were not central to his religious
wor shi p; indeed, their |oss had no substantial inpact.

Thus, while the search team nenbers acted outrageously,

and it is understandable that plaintiff should seek a renedy for



t he wongs done him none of the defendants nanmed in this case
can be held liable. Defendants’ notion for summary judgnent wll
t herefore be granted.

An Order foll ows.
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ORDER

AND NOW this 28th day of Septenber 2005, IT IS
ORDERED:

1. Plaintiff’s notion for sumary judgnent is DEN ED

2. Def endants’ notion for summary judgnent is

GRANTED. This action is DI SM SSED wi th prejudice.

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




